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In many consumer class action cases, only a percentage, if any, of the class member
names and addresses are available through lists retained by the defendant company.
Rule 23(c)(2) provides that settling parties shall direct to the members of the class the
best notice practicable under the circumstances, including individual notice to all
members who can be identified through reasonable effort. This case study describes
how Kinsella Communications ( Kinsella ) and Rust Consulting ( Rust ) worked closely
with the attorneys general of 50 states to develop a successful, comprehensive notice
program to meet Rule 23(c)(2) objectives by, among other things, enlisting the help of
third parties.

The Action

State of Connecticut v. Mylan Laboratories, Inc., M.D.L. 1290, Misc. No. 990276
(TFH/JMF), involves claims concerning two generic prescription drugs lorazepam and
clorazepate manufactured and sold in tablet form throughout the United States by
Mylan Laboratories, Inc. ( Mylan ). Mylan is a United States corporation in the business
of developing, licensing, manufacturing, marketing, and distributing, inter alia, at least 91
generic drugs.

Lorazepam is used to treat anxiety, tension, agitation, and insomnia, and as a
preoperative sedative. Because lorazepam is used to treat chronic conditions and is
heavily prescribed for nursing home and hospice patients, lorazepam users tend to stay
on the drug for long periods of time. Over 18 million prescriptions per year are written
for lorazepam tablets. Clorazepate is used to treat anxiety as well as hypertension, and
in adjunct therapy for nicotine and opiate withdrawal. Doctors issue over 3 million
prescriptions a year for clorazepate.

The action focuses on the impact of an exclusive agreement between Mylan and
Profarmaco, a subsidiary of Cambrex and a major supplier of the active pharmaceutical
ingredients (APIls) used to manufacture lorazepam and clorazepate. On or about
January 12, 1998, Mylan entered into an exclusive agreement with Profarmaco, which
provided that Profarmaco, through its U.S. representative Gyma, would limit all of its
sales of lorazepam and clorazepate API sold in the United States to Mylan. After
entering into this agreement with Profarmaco, Mylan raised the price of clorazepate



tablets to consumers’, state Medicaid programs, wholesalers, retail pharmacy chains,
and other customers by amounts ranging from 1,900% to over 3,200%. On or about
March 3, 1998, Mylan raised the price of lorazepam tablets to these same customers by
amounts ranging from 1,900% to over 2,600%.

The States and the District of Columbia, through their attorneys general, joined by the
Federal Trade Commission alleged that as a result of the exclusive agreement, Mylan
and other defendants could deny competitors the ingredients they needed to make
lorazepam and clorazepate, substantially lessening competition in each generic drug
market and enabling Mylan to significantly increase its prices. The lawsuit filed by the
state attorneys general, seeking damages and restitution on behalf of consumers and
state agencies, asserted claims against all settling defendants for violations of the
Sherman Antitrust Act, 15 U.S.C. 1 and 2, and pendent state antitrust and consumer
laws. The lawsuit filed by the FTC asserted claims against all settling defendants for
violations of the Federal Trade Commission Act 45 and 53(b), entitling the Commission
to the equitable remedy of disgorgement of profits.

The defendants have denied and continue to deny the claims and contentions alleged.

On April 27, 2001, the United States District Court for the District of Columbia granted
preliminary approval to the $100 million proposed settlement. In connection with this
settlement, the attorneys general represent all consumers residing in the U.S. who
purchased the generic drugs lorazepam and/or clorazepate from January 1, 1998,
through December 31, 1999.

The Plan

Working with the attorneys general, Kinsella and Rust developed a multifaceted
notification strategy that included:

Broad publication notice
Internet postings
Third-party direct notice
Third-party notice

Defining the Settlement Group

The Settlement Group consisted of all persons and individuals who purchased the
generic drugs lorazepam and clorazepate from January 1, 1998, through December 31,
1999 ( Relevant Period ), an estimated 500,000 individuals who would benefit from the
injunctive relief to be imposed under the Settlement.

Within the Settlement Group were two classes of purchasers who are alleged to have
paid higher prices for lorazepam and clorazepate during the Relevant Period and

' The Dallas Morning News of December 7, 1999, reported: In November 1997, a prescription for
500 clorazepate tablets was $11.37 a bottle. Then, two months later, the cost suddenly shot
up to $377.00.



therefore are entitled to make a claim for a refund payment: (1) cash customers, and (2)
insured customers whose co-pay was variable.

Cash customers included the uninsured, many of whom were senior citizens on
Medicare. Their prescription drug expense was not covered by any type of insurance or
government program. Cash customers also included insured consumers whose
prescription drug coverage had fixed annual dollar limits and those whose insurance
policies provided that the beneficiary pay out-of-pocket for prescriptions up to a set dollar
amount. In each of these instances, the consumer was a cash customer for a portion of
the coverage year.

Insured consumers whose co-pays were variable are those consumers whose
prescription drug coverage required a co-payment to the pharmacy based on a
percentage of the drug cost, frequently 20%. Thus, as the cost of the drug increased,
the customer s co-payment increased.

Further, the members of the Settlement Group were not identifiable; there were no direct
mail lists available for notice.

Identifying the Target Audience Through Product Use Research

To identify the demographic profile of the Settlement Group, Kinsella examined product
information and use. Because all media should be purchased on the basis of
demographics, notice programs should establish a clear demographic target or targets in
order to select media to reach a specific audience. How an exposure occurred or how a
product was used, for or by whom, where, and over what period of time provides critical
information in identifying the demographic characteristics of class members age,
gender, income and educational level as well as the geographic distribution of

potential class members. This research provides the parameters for identifying and
locating class members and shapes the scope of the notice program.

According to the Third Amended Complaint, doctors issue six times the number of
prescriptions per year for lorazepam as for clorazepate. Both drugs treat anxiety, with
lorazepam used extensively for nursing home and hospice patients. Clorazepate is also
used to treat hypertension and as an adjunct therapy for nicotine and opiate withdrawal.
The information provided by Plaintiffs Counsel indicated that the majority of individuals
in the Settlement Group are likely to be middle-aged or older women with low incomes.

Further, Kinsella reviewed the demographic information from several studies including
Medicaid studies and an American Association of Retired Persons study. General
information about the two drugs found on several drug and medical web sites was also
reviewed.

Because individuals without insurance and those on Medicare would have suffered the
greatest damage, the demographics of these individuals were examined using
syndicated data from MediaMark Research Inc. ( MRl ). MRI is a nationally accredited
media and marketing research firm that provides syndicated data on audience size,
composition, and other relevant factors pertaining to major media including broadcast,
magazines, newspapers, and outdoor advertising. MRI regularly surveys consumers
nationally through in-person interviews and questionnaires, and provides measurements



of major media, products, services, and in-depth consumer demographic and
lifestyle/psychographic characteristics.

From this research, Kinsella concluded that Medicare recipients are overwhelmingly low-
income, elderly females with low education levels, and individuals without medical
insurance are younger, have higher incomes and are slightly better educated than
Medicare recipients, although significant percentages are older with low household
incomes and education levels.

Targeting the Audience Demographic

Based on available information and in accordance with the results of the previously
mentioned research, Kinsella selected several demographic targets for purposes of
purchasing and measuring media. Given that lorazepam is used extensively in treating
anxiety for the elderly in nursing homes and hospice care, as well as the fact that 18
million prescriptions are written per year versus 3 million for clorazepate, Kinsella
decided to focus more on elderly women than adults in general.

All usage studies of lorazepam and clorazepate and the Texas Medicaid study, which
looked at the usage of the two prescription drugs by Medicaid recipients in the calendar
year 1999, supported Kinsella s selection of the demographic targets. Although the
Texas study involved Medicaid patients rather than Medicare patients, the study is
helpful in that it examines age and gender factors. The Texas Medicaid data supported
other evidence of the high usage of these drugs by elderly women regardless of
insurance status.

Lorazepam was prescribed 5.5 times more than clorazepate.

78.49% of those who took clorazepate were women.

66.38% of women who took clorazepate were 50 years of age or older.
70.87% of those who took lorazepam were women.

75.55% of women who took lorazepam were 55 years of age or older.

Because of the variety of uses for clorazepate and lorazepam, Kinsella selected three
demographic targets to take into consideration not only the elderly female users, but also
adults who may be younger. The three selected targets were:

1. Primary Target Women 55 years of age and older ( Women 55+ )
2. Secondary Target Women 65 years of age and older ( Women 65+ )
3. Tertiary Target Adults 35 years of age and older ( Adults 35+ )

Selecting Media Based on Demographics

The next step in the development of Kinsella s notice program involved selecting the
appropriate media. MRI data was used to determine if the product users are light
newspaper readers, heavy television viewers, moderate magazine readers, etc. This
information provided direction to the media selections and ensured that the media used
actually reached the target audience. It is unlikely that the target audience would see a
summary notice, for example, if placed in 200 newspapers nationwide when the



Settlement Group is composed of low-education, low-income consumers who are not
newspaper readers.

Using MRI, the media habits of these three target audiences were examined. All three
targets are heavy users of television. The MRI data clearly indicated that television is
the best way to reach potential individuals in the Settlement Group by a significant
margin. This correlates with lower education and household income as well as an
increased likelihood of Medicare insurance or a lack of medical insurance.

Using a quintile analysis of the MRI data for Adults 35+, Women 55+ and Women 65+
with Medicare or no insurance, the top two quintiles® (heaviest and next heaviest usage)
for each type of media follow. All media indexes were well below the average (100), with
the exception of television and the second heaviest quintile for newspaper readership.
This is illustrated in the chart below:

Adults Women Women
Media 35+ No Adults 55+ No Women 65+No Women
Medical 35+ Medical 55+ Medical 65+
Ins. Medicar Ins. Medicar Ins. Medicar
e e e
Magazine
Quintile 1 89.0 63.7 65.0 56.6 48.3 54 .1
Quintile 2 82.1 79.8 72.0 80.1 61.4 79.5
Newspaper
Quintile 1 84.6 117.3 94.9 126.0 84.6 128.0
Quintile 2 102.7 156.5 125.2 154.9 137.5 158.9
Radio
Quintile 1 93.7 64.0 70.1 65.1 54.3 65.8
Quintile 2 86.8 74.5 69.9 74.7 53.0 76.3
Television
Quintile 1 129.9 190.7 187.5 181.7 213.1 183.6
Quintile 2 100.4 117.6 107.1 127.0 93.9 126.5

Notice Program

The paid notice portion of the notice program relied on television as the primary notice
vehicle in combination with advertising in the highest circulating national print
publications.

2 Quintiles are the division of any sample of respondents into five equal-sized groups ranging
from the heaviest to the lightest amount of exposure to the medium.



Television provides mass reach and immediate response. The use of different media
vehicles allows the lower users of one type of media to be reached through another type
of media. Notice in newspaper supplements provides immediate exposure with broad
national coverage in all major media markets. The recommended consumer publication
with a female readership provides notice over time.

Media recommendations were as follows:

Television: Advertising spots 30 seconds in length were aired over a two-week period
on network television in early morning news, daytime, and early news segments.

Newspaper Supplements: The Summary Notice, designed as a half-page ad, was
placed twice in Parade and twice in USA Weekend. These newspaper supplements are
inserted in the Sunday edition of 898 newspapers nationwide.

Consumer Magazine: A full-page ad was placed one time in Reader s Digest.

Notice packages were mailed to all individuals who requested notice through the P.O.
Box or toll-free number as a result of seeing the notice ads. The package could also be
downloaded from a web site.

Media Delivery

Measurement of the notice program was provided in terms of reach and frequency.
Reach is the estimated percentage of a target audience reached through a specific
media vehicle or combination of media vehicles. Frequency is the estimated average
number of times an audience is exposed to advertising vehicles carrying the message.
The media delivery is expressed in terms of age and gender because television viewing
is measured by these narrow demographics. Although magazine readership can be
measured by other demographics such as income and education, in media programs
that combine television with print, the measurements are expressed on the narrower
demographics of age and gender.

The notice program outlined above provided the following estimated reach and
frequency exposure®:

o 95.7% of Women 55+ were reached with an average 5.6 time frequency of
exposure.

o 95.8% of Women 65+ were reached with an average 5.3 time frequency of
exposure.

o 92.7% of Adults 35+ were reached with an average 3.6 time frequency of
exposure.

% Because television is measured against gender and age only, all reach and frequency
measurements are estimated against these broad demographics when combining print and
television.






Online Computer Posting

To extend the reach of the notification program, the more traditional television and print
publication campaign was supplemented with a web site that would be used to some
degree by the younger target audience or children of elderly parents who are
responsible for parental care. Kinsella established the web site, www.agsettlement.com,
and listed it with the major search engines. The web site allowed individuals to read and
download an introduction to the case, a long-form notice, a claim form, a list of questions
and answers about the settlement, a description of the distribution plan, and a copy of
the amended complaint. The web site also provided an e-mail response option so that
questions could be sent directly to the settlement administrator.

During the course of the notice period, the web site recorded more than 100,000
downloads of the claim form document and more than 42,000 downloads of the notice
document. E-mail queries totaled more than 2,600.

Direct Notice Through Pharmacies

The attorneys general, Kinsella and Rust began meeting early in the settlement process.
While they knew the print and broadcast notices would identify many members of the
Settlement Group, the attorneys general wanted to find some means of directly notifying
group members.

The attorneys general began talking with large pharmacy chains about the availability of
prescription records of customers with prescriptions for lorazepam and clorazepate with
the goal of obtaining targeted mailing lists. Although the prescription information
necessary for determining whether a customer met the eligibility requirements was
accessible, the pharmacists were unwilling to release customer names and addresses
because of privacy concerns. As a result, a variety of direct notice programs that could
be administered by the pharmacy chains themselves were developed. The chains could
determine the level of assistance that Kinsella and Rust would provide to them including
which materials they wanted to receive and in which format, i.e., pre-printed mail pieces
or text in an electronic format that they could print themselves.

Targeting the major pharmacy chains, the attorneys general presented the plans. Still,
the chains hesitated because of the effort and expense that would be required even if
they were supplied with the notice materials.

The attorneys general were persistent. After many discussions and many different
plans, two pharmacy chains entered agreements with the attorneys general. Each chain
negotiated its own contract for reimbursement of expenses relating to the direct notice
program including database searches, mail handling and postage. In the contracts, the
pharmacy chains agreed that Rust would supply customized, chain-specific notice
materials for distribution.

Once satisfactory agreements were reached with two of the large pharmacy chains, 10
more followed suit, each negotiating a separate agreement and each receiving
customized materials.



These pharmacies reviewed their prescription records based on date of purchase and
method of payment. Each compiled a list of customers who purchased lorazepam
and/or clorazepate during 1998 or 1999 using a method of payment that entitled them to
cash refunds under the settlement. While the materials sent by the pharmacies differed
in some respects, each letter included a release and waiver the customer could sign and
send to the settlement administrator. The release and waiver provided the pharmacy
permission to release the signing customer s settlement-related prescription information
to the settlement administrator. The settlement administrator, Rust, would then log the
receipt of the completed and signed release into a database for the particular pharmacy
chain, electronically forward the data to the chain, and receive from the chain a record of
the claimant s purchases of the two drugs. From that record, Rust acquired the
information necessary for scoring and paying claims.

As a result of this direct notice program, the pharmacy chains mailed more than one
million release and waiver forms to customers whose records indicated that they were
likely to be eligible for a cash settlement. The pharmacy chains cooperation helped gain
benefits for their customers, created good will for their stores, and took the burden off
prescription counter personnel who would have been asked to provide printouts by
individual claimants. It also provided ease of claim filing for all claimants, a factor
especially important for elderly consumers.

Three other large chains took part in the notice effort in a less direct manner. They were
provided short-form notices along with release and waiver forms that customers could
ask for when they visited each chain s pharmacies. These release and waiver forms
were handled by the settlement administrator in the same manner as those from other
chains.

Indirect Notice Through Pharmacies

While the third-party direct notices reached many group members, the attorneys general,
Kinsella and Rust developed an indirect notice campaign, again enlisting the help of the
nation s pharmacies. The indirect notice campaign focused on individual pharmacies
including those that participated in the direct notice program.

Each of 55,000 pharmacies was sent a package containing a letter from its state s
attorney general that explained the settlement and requested assistance. The letters
provided a toll-free number for pharmacists to contact if they had any questions or
required additional materials for their stores. The accompanying package contained a
point-of-purchase display easel containing a tear-off pad; a supply of informational
brochures containing a short-form notice, an eligibility criteria checklist and the answers
to 10 commonly asked questions; and a supply of prescription bag stuffers. Also
included in the package was a supply of long-form notices and claim forms, which the
pharmacies could mail or hand to customers. All customer materials carried the web site
address and a toll-free number that customers could access for more information.

Consumer Toll-Free Telephone Information

As group members had questions, the notice, display and advertising materials directed
them to the web site (www.agsettlement.com) discussed above and a toll-free telephone




number. When consumers called the toll-free number, they reached a dedicated call
center at Rust. Callers could leave name and address information on an automated call
system and have a notice sent.

Callers also had the option of talking to customer service representatives trained to
answer questions about the settlement. Rust s call center handled more than 600,000
phone calls during the notice period. Call rates were especially high immediately
following television advertisements about the settlement.

Notice packages were mailed on request. Each package contained a summary letter, a
12-page notice, questions and answers about the settlement, and a claim form. The
claim form required group members to attach proof of purchase such as receipts or a
printout of purchases from a pharmacist. Those who did not have a proof of purchase
could request an affidavit to attest to their purchases.

Summary

From the beginning of the settlement process, the attorneys general, Kinsella and Rust
were determined to locate as many class members as reasonably possible. In addition
to a comprehensive program of published and broadcast notices and a web site notice,
they worked with third parties to develop direct and indirect third-party notice plans that
met the varying needs of the third parties involved.

The result was a successful, highly targeted and comprehensive notice program.
This program reached previously unidentified Settlement Group members through more

than one million direct notices and 300,000 notices mailed in response to the media and
indirect notice campaigns. Consumers responded with over 200,000 claims.
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