


ANALYSIS & PERSPECTIVE

(Vol. 3, No. 20) 689

Organizing and Formatting the Notice Document

There are four basic questions that need to be posed
before drafting the notice:

m Who is the audience?

m What is the essential information a class member
needs to know?

® What is the logical organization or flow of that in-
formation?

m How should the information be formatted for ease
of access?

Who is the audience?

The demographics—age, level of education and the
like—of class members are readily ascertainable
through consumer research data. These demographics
are important in targeting media to reach the class.
However, in writing a legal notice, they are important
only to a point. In actuality, the education and compre-
hension levels of class members in consumer, product
liability, mass tort and employment cases vary so
widely that notice must be written in the simplest con-
versational English without legal jargon, complex lan-
guage or unwieldy grammatical structures. When the
majority of the class is composed of elderly or mini-
mally educated individuals, comprehension as well as
document format requires even more simplification.

What is the essential information a class

member needs to know?

Published notice, whether as a print ad or a television
spot, is a summary of the most important information in
the long form notice. It should not include all the details
of the litigation or the settlement. Answering the follow-
ing questions easily provides the necessary informa-
tion:

® What is the litigation about?

® Am I affected by this litigation?

® What is the product and how was it used? (if appli-
cable)

® What are the terms of the settlement? (if appli-
cable)

® What are my rights?

® Do I need to take an action?

® How do I get more information?

Examples of information that can be eliminated from
the summary notice are the formal case caption as a
headline; the names and addresses of the plaintiff and
defendant counsel, unless required for a specific com-
munication function; detailed instructions on the proce-
dures for opting-out or objecting; the details of the
settlement and claims process; and determination of at-
torneys’ fees.

What is the logical organization or flow of that
information?

Think in terms of a hierarchy of information. Start
with the general and move to the more specific. A Q and
A format is the most effective way to guide a reader
through the notice information, particularly the long
form notice. Anticipate a reader’s questions and orga-
nize the information to answer those questions. The
suggested structure that follows leads the class member
through progressively more detailed information.

®m Headline

® Introduction to what the litigation is about

m Class definition

m Sections—(legal rights, product description, settle-
ment terms)

® Subsections under legal rights (opting-out, object-
ing)

m Contact information

The Headline

m Use the headline to alert the reader that the notice
may affect them. An advertisement has only a few sec-
onds to get the attention of the reader and research
shows headlines are read first.

® Never use a formal case caption as a headline in
any notice to consumers. Potential class members are
not perusing newspapers and magazines looking for le-
gal notices that might affect them. The case caption is a
reference for the judicial system.

For example, headlines such as “If you have a breast
implant . .. If you have an asbestos disease ... If you
purchased or took prescription diet drugs ...” target
the consumer personally, directly and quickly.

® Headlines should be simple. When necessary, use
an overly inclusive headline that encompasses a larger
potential audience and let the class definition provide
the parameters of class membership. For example:

Use this:

If You Own a Home with Cedar Shingles
Please Read this Legal Notice - It May Affect Your Rights

Don’t use this:

If You Own a Home as of June 5, 2002, with Real or Simulated
Cedar Shingles Manufactured or Sold by Housetop Roofing and
Supply Company Installed after January 1, 1989,
Please Read this Legal Notice - It May Affect Your Rights

Unless a product is well known or carries the name
of the manufacturer, most consumers will not necessar-
ily know the brand. Putting information that is too spe-
cific in the headline can be an impediment to the
reader. In the above example, consumers will know if
they have cedar shingles, but not necessarily if they are
real or simulated and who sold or manufactured them.

Subheads

Use subheadings to provide additional information.
But get the targeting information into the main head-
line. For example:

If You Purchased or Used an Aerosol Inhaler
Please Read This Legal Notice, It May Affect Your Rights
Inhalers were Manufactured or Distributed by Schering-Plough
Corp., Schering Corp, Warrick Pharmaceuticals Corp., Schering
Laboratories, and related companies

In this case, the notice headline provides the essential
information to grab the attention of the reader, and the
subheading provides additional qualifying information
that would have been too complex and confusing if
used in the headline.

Introduction

The opening paragraphs of the summary notice
should orient the reader to the litigation. Provide the
name of the case and court, the fact that it has been cer-
tified and whether or not there is a settlement and gen-
erally what the case is about.

Notice Text

Use subheads and descriptive headers to break up
the document into manageable sections grouping re-
lated information. In product liability cases, graphics
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such as a picture of the product or the product mark-
ings or label can help class members determine if they
have the product. Following are examples of subheads:

® Am I a Member of the Class?

® What are My Legal Rights?

® What is Polybutylene Pipe?

® What is EIFS Synthetic Stucco?

Contact Information

The telephone number, Web site and post office box
for requesting or accessing additional information
should not be buried in the text. The prominence of the
contact information should be secondary only to the
headline.

How should the information be formatted for
ease of access?

Typography and Space

Type: There are two kinds of type—serif and san
serif. Serif has small strokes at the beginning and end-
ing of each letter, which links one letter to another mak-
ing the words and sentences easy to read. It is therefore
recommended for text. San serif type is recommended
for headlines and subheads.

An example of serif type is:

Imperial Roman.
An example of san serif type is:

Franklin Gothic Condensed.

Font Size: Font size should usually be between 10 and
12 point. However, there is variation among font types
and adjustments should be made. What is 12 point in
one font may be as small as 10 point in another font.

Spacing: White space around the notice and between
sections is important for readability. The space between
lines, or “leading,” is also important. Notices in 6 point
type with little leading is a disservice to class members.
Once again, a summary notice is a summary, and read-
able type can be used when less detail is included. If
readers are elderly, type size and leading should be in-
creased.

Paragraphs and Sentences

Paragraphs should be short. Long blocks of copy dis-
courage reading. Sentences also should be reasonable
and not paragraph length, which is often the case in le-
gal documents.

Emphasizing Text

Use bullets, underlining, and/or italics to emphasize
key points. Never use all uppercase type for sentences
or paragraphs—it is the most difficult type to read.
Bolding, italics or initial caps are type treatments that
are far more readable than all caps. For example:

Hard to Read:

IF YOU ARE ONE OF THE PERSONS DESCRIBED
ABOVE, YOU MAY BE A MEMBER OF THE SETTLE-
MENT CLASS, AND YOU MAY BE ENTITLED TO
PARTICIPATE IN AND/OR OBJECT TO THE FAIR-
NESS, REASONABLENESS AND ADEQUACY OF THE
PROPOSED SETTLEMENT.

Easier to Read:

If You Are One Of The Persons Described Above, You
May Be A Member Of The Settlement Class, And You
May Be Entitled To Participate In And/Or Object To The

Fairness, Reasonableness And Adequacy Of The Pro-
posed Settlement.

If you are one of the persons described above, you may
be a member of the Settlement Class, and you may be en-
titled to participate in and/or object to the fairness, reason-
ableness and adequacy of the proposed settlement.

If you are one of the persons described above, you
may be a member of the Settlement Class, and you may
be entitled to participate in and/or object to the fair-
ness, reasonableness and adequacy of the proposed
settlement.

Simplifying the Language: Writing in Plain
English

A widespread consensus exists among plain language
experts regarding the basic guidelines that make docu-
ments accessible and understandable:

Use short sentences

Complex sentences especially in legal documents
may be traditional but are hard to understand. Many le-
gal sentences are paragraph length. Break the defini-
tion of complex material into digestible segments and
use bullets and other formatting aids.

The following is a class definition that uses all too
common legal jargon:

“All persons in the United States who purchased or used an
aerosol inhaler manufactured or distributed by Shering-
Plough Corporation, Shering Corporation, Warrick Phar-
maceuticals Corporation, or any of their subsidiaries or Af-
filiates from September 20, 1997 through July 2, 2002 and
their Representatives, successors, assignees and Subro-
gees.”

The following class definition is more readable:

“All persons who purchased or used an aerosol inhaler
from September 20, 1997, through July 2, 2002, manufac-
tured or distributed by:

®  Shering-Plough Corporation,

m  Shering Corporation,

® Warrick Pharmaceuticals Corporation, or
m related representatives and companies.

To identify the brands or companies that sold these inhal-
ers, go to www.inhaler.com for information.”

Use positive language and reduce negatives, particularly
double negatives

Positive language communicates a clearer message
than negative language. For example, the following two
sentences communicate the same message, but the
positive language sentence is easier to understand.

Negative:

“If you fail to timely file a claim, you will not partici-
pate in the settlement distribution.”

Positive:

“You must file a claim by the deadline to participate
in the settlement distribution.”

Use active voice—use passive voice sparingly

The active voice eliminates ambiguity and it requires
fewer words to express a thought. The subject of the
sentence performs the action rather than being acted
upon.

Active:

The court will hold a Fairness Hearing on December
12, 2002.
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Passive:
A Fairness Hearing will be held by the court on De-
cember 12, 2002.

Omit superfluous words.
Pare the sentences down to the essential thought. Re-
place wordy phrases with simple words. For example:

Instead of Use
in order to to
subsequent to after
with regard to about

Omit legal jargon

Words such as heretofore, pursuant to, null and void
and herein can be replaced with before, following, void,
and here without losing their meaning in most circum-
stances.

Limit defined terms

Sometimes a defined term can be helpful. For ex-
ample, if there are multiple defendants, using the de-
fined term Defendants after they have been initially
identified is simpler and can save repetition and space.
In many instances, defined terms originating in the
settlement agreement are incorporated into the long
form notice and are repeated in the summary notice,
even when they are not needed. If the defined terms do
not have a specific use in a particular document, do not
use them.

Eliminate unnecessary details

As discussed earlier, think in terms of what the
reader needs to know at the summary notice level:
What is the litigation about? Am I involved? What are
my rights and how do I get complete information?

Personalize the notice by using personal pronouns

Addressing the notice to the reader using “you,” es-
pecially in the headline, communicates that the mes-
sage is specifically for that reader. The Q & A format al-
lows personalization with questions like ‘“What are My
Legal Rights?” and “Do I Need to Take Action?”’

Avoid nominalization—make nouns into verbs
Nominalization expresses a thought as a noun requir-
ing a supporting verb. When possible, use a verb in-
stead of a noun. For example:
“If you made an application” reads better as “if you
applied.”

Eliminate redundant information

In a simple, well-written notice, give the information
once. Avoid repeating the names of multiple defen-
dants, the Web site, telephone number or other infor-
mation.

Use parallel constructions

Similar construction should be used in phrases, sen-
tences and lists. Use the same tense for verbs in a sen-
tence.

“The purpose of the notice is to: (a) inform class
members of the litigation, (b) outline the terms of the
settlement, (c) explain the legal rights of class mem-
bers, and (d) provide telephone and Web site contact in-
formation to request the complete notice.”

Conclusion

The purpose of notice is to inform class members of
pending litigation and their legal rights. In far too many
cases, the summary and long form notices confuse
rather than inform. Plain language documents provide
clear and effective communication of complex and im-
portant information to individuals with basic education.
Simple, clear writing and effective presentation ensures
understanding, promotes informed decision-making
and advances due process.
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